


































































COMMITTEE OF THE WHOLE MINUTES 
Council of the County of Maui 

July 18, 2006 

VICE-CHAIR KANE: Thank you, Chair. On Page 15 of, of that appraisal, was it wrong for that 
appraiser to make a conclusion? His final sentence, before you see that part that we're 
talking about--this rounded subject, buildable, et cetera, the highlighted portion, it 
reads: given the/act . .. that the subject site is not buildable ... 

. . . So is that an incorrect conclusion? Has that been determined that in fact this lot is 
buildable? Just so we understand clearly. 

MR. COUCH: So far, there's nothing in there, in any kind of proceedings that have said it is not 
buildable. All that was, the part that he's appealing is the SMA exemption ... withdrawal 
from ... Director Foley. It's my understanding that should, let's say he win, or he lose the 
appeal and we win, he still can go through the SMA process. 

VICE-CHAIR KANE: '" (inaudible) . .. 

MR. COUCH: Which will incur more costs. And if we were to buy the property after the ... the 
appeal, we would be paying ... a lot more. 

VICE-CHAIR KANE: So my question is--it has been determined by ... (inaudible). .. 

MR. COUCH: There was a building--

VICE-CHAIR KANE: ... the Planning--excuse me, let me finish--

MR. COUCH: Sorry. 

VICE-CHAIR KANE: --the question, Mr. Couch, and I'd appreciate the ... that. .. mutual respect 
on the floor. you. So who made a determination this is buildable? 

'Ld,JUTL.L'I.. MOLINA: ... Mr. Couch? 

MR. COUCH: Mr. Chair? It's my understanding that the building permit was issued by the 
Public Works Department. 

VICE-CHAIR KANE: '" And they determined--are there metes and bounds? Mr. Chair, I 
don't know if anybody, once we have a ... an adopted map ... are there metes and bounds 
that are set for community plan purposes to ... to clearly determine ... what the lot consists 
of as far as the residential component? And then based on that understanding, the setback 
requirements via County Code--

- 34-



CHAIR MOLINA: Uh ... 

COMMITTEE OF THE WHOLE MINUTES 
Council of the County of Maui 

July 18, 2006 

VICE-CHAIR KANE: --as well as whatever County Code determinations to ... to come to a 
conclusion of determining whether it's buildable or not? 

CHAIR MOLINA: Mr. Kane, maybe I can ... oh, Ms. D'Enbeau, would you like to respond to 
Mr. Kane's question? 

MS. D'ENBEAU: Yes, if I could. Throughout the proceedings, we, it. . .it was determined that 
the map that's adopted by the County Council does not have metes and bounds. In, in 
this particular area, it didn't. And apparently, there are other ... other kinds of community 
plan designations where a line is drawn that doesn't necessarily have a metes and bounds. 
If it follows given property lines ... then .. .it would usually have metes and bounds. 

VICE-CHAIR KANE: But it doesn't. 

MS. D'ENBEAU: But if it doesn't, it doesn't necessarily have. And this one did not. 

VICE-CHAIR KANE: So was there any attempt to .. .I mean, because it was adopted, it was a 
formally adopted map via community plan process that we went through--

UNIDENTIFIED SPEAKER: ... (inaudible) . .. 

VICE-CHAIR KANE: --the pencil line was drawn, it was adopted. So at some point, was there 
any effort to make a determination what that line on a 1,000 ... an inch per 1,000 
feet. .. and the beginning of that line, the edge ofthat line, if you were to blow the map up 
to bring it downscale, or downscale it, was there a determination to, to figure out the 
metes and bounds at all? 

MS. Not aware of. 

l.5 UH.!H'-"H U'JUUL.:> no to 

NOTE: Silence. 

MS. D'ENBEAU: '" In--

VICE-CHAIR KANE: DROA was signed and no effort was made to determine the actual 
buildable component of the residentiaL .. portion of the, residential community plan 
portion of this overall piece of property. 

NOTE: Silence. 
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MS. D'ENBEAU: ... Well, the determination was made by Public Works Department that 
the ... the ... pursuant to the building permit that was issued, that that was the 
appropriate ... boundary of the ... community plan designated area of Residential. 

VICE-CHAIR KANE: I yield, Chair. Thank you. 

CHAIR MOLINA: Okay. Thank you, Members ... Member Anderson to be followed 
Member Johnson. Before the Chair recognizes you, Ms. D'Enbeau ... being the deadline 
that we're facing, are you able to comment if this Committee does not make a decision 
here today .. .let's say for deferral. .. for a reconsideration at another time, is this basically 
a, a deal breaker if the Committee does not make a decision. 

MS. D'ENBEAU: 1--

CHAIR MOLINA: By the, by the set deadline. 

MS. D'ENBEAU: I believe that I, I heard the Chair say that there was a meeting scheduled 
August 1 st __ 

CHAIR MOLINA: Yeah. 

MS. D'ENBEAU: August 1 st is the deadline. I ... 

. . . would imagine that if a decision by this body was made by August 1 S\ that that 
would ... meet the deadline, although ... technically we wouldn't have gone through the 
whole Council proceeding. But that would be up to .. .I mean, there's, there's some 
question on that, I guess. 

'LfULL '->-,'- MOLINA: Right. And I, I bring 
recess date ... preferably some 
Gel)enGmlg on--

MOLINA: --availability--

MS. D'ENBEAU: --better, then. Yes. 

because Chair's looking at a potential 
not today, some, on 

CHAIR MOLINA: Okay. Member Anderson, to be followed by Member Johnson. 

COUNCILMEMBER ANDERSON: You know, I think the deadline is kind of an arbitrary 
thing that we don't need to even pay any attention to. What, so what if the DROA 
expires? What's he gonna do, sell it somebody else ... with all the legal issues hanging 
over his ... over this property? So I don't, I don't see that the deadline has any 
consequence to us whatsoever. In fact, I'd just as soon see it expire. Because I don't 
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think it's a fair, a fair. .. price to the, to the citizens of this County, number one. And 
number two ... 

· .. you know, there's always the option of condemning the property. And if we 
condemn the property, then we can use this appraisal report ... and let the judge decide 
how much of this property is buildable. And this is, you know ... this is a professional 
appraiser. He put a lot of effort into this appraisal report. And I would venture to guess a 
lot more time looking at the property and the issues surrounding it than whoever issued 
the building permit. They don't even go and look at the property when they issue a 
building permit. So I'm much more .. .inclined to go with his evaluation of the situation. 
And I would request that we would have the appraiser come and talk to this Committee 
next time we meet on this, Mr. Chair. Because ... there is more information in this 
appraisal report than we've gotten from this ... the Administration on this issue all along. 
And ... 

· .. you know, there's a map in here with metes and bounds ... (laughter) . .. on the map. 
Not necessarily metes and bounds, but you know ... measured square footage or 
measured ... 

· .. measured lengths of the parcel and ... and its boundaries . 

... So ... 

· .. I'm just. .. curious how ... 

· .. I guess I'm not gonna get an answer, but. . .1, I don't see the August 1 st deadline of a 
DROA. .. a DROA means nothing. I mean, basically if we were in a competitive basis, in 
a competitive, competitive situation, it would be. But, you know, it's just like a good 
faith ... effort on your part to say, yeah, the County's interested buying the property. 

I unfair to because you're sort setting an expectation to 
seller County's willing to pay 1.5 And that decision 

Mayor. It lies body. 
rec;onlmen(lmlonto a 

· .. So I guess that's your answer for today. 

CHAIR MOLINA: Okay. Thank you, Member Anderson. Member Johnson, and when 
Member Johnson is done, Chair would like to call for a brief recess and offer a 
recommendation as to what we're gonna do with ... as well, this item as well as the other 
two items on our agenda. Member Johnson? 

COUNCILMEMBER JOHNSON: Yes, Mr. Chair, this would be to Ms. D'Enbeau. When a 
decision is made by a public official--if it's an administrative decision or if it's .. .let's 
say, Director of Public Works ... and they make a decision that is in direct contradiction 
to the community plan which is adopted by law ... 
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· .. how .. . (laughter) . .. you know, albeit it sometimes decisions are made without 
knowledge or full understanding or. .. without checking ... 

· .. my, my question is can that prevail when the law is the underlying factor? The law is 
the law. 

NOTE: Silence. 

COUNCILMEMBER JOHNSON: ... A bureaucratic decision, in my opinion, cannot alter the 
fact that we have a law--which is our community plan. 

CHAIR MOLINA: '" Ms. D'Enbeau? 

MS. D'ENBEAU: That's the subject of a great deal oflitigation, is all .. . (laughter) . .. I can tell 
you. So it, it, it ... 

· .. it depends. I mean, I, I don't mean to be--

COUNCILMEMBER JOHNSON: Uh-huh. 

MS. D'ENBEAU: --facetious or to avoid your question, but there just isn't an answer. It 
depends on the circumstance. And the courts have ... have ruled different ways III 

different circumstances in that. . .in that kind of situation. 

COUNCILMEMBER JOHNSON: Well, in, in this particular situation, Mr. Chair, I prefer in this 
particular instance to go with the law. Because I, I believe that the law should be upheld 
and ... 

· .. you know, just let chips where may. Because I believe we wanna acquire 
the property, not. .. being held hostage for this of And I did a 
based on looked let's see, I 
My even just was, at 
the most, at the largest stretch of maybe 
650,000 dollars as a And that was saying 15 percent of 21,000 
square feet would be an agreed-upon price. That would have been what he would have 
been able to build on. So I, I mean, to me .. .it's a sticking point because I just think that 
this is not comparable to the Ng property. Because that had zoning. 

· .. And it didn't have a mapping error. And it didn't have illegal construction going on. 
And there wasn't a drainage ditch somebody was gonna build their house over. So that, 
to me, impacts all of this. So I. .. you know, for ... for purposes of protecting the public's 
monetary ... (laughter). .. commitment to this, but also knowing that we could go 
through, possibly, a condemnation proceeding, I just have to go with, with the law. 
Thank you, Mr. Chair. 
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CHAIR MOLINA: Okay, thank you for your comments, Member Johnson. I'm sure lot of 
us ... have concerns with, with the price ... and I guess having to weigh the price versus 
the price of, the price of the land versus the price of litigation as well. Okay, 
Member Pontanilla has ... (inaudible) . .. 

COUNCILMEMBER PONTANILLA: Just a fast question. 

CHAIR MOLINA: A fast question? 

COUNCILMEMBER PONTANILLA: Uh--

CHAIR MOLINA: Go ahead. 

COUNCILMEMBER PONTANILLA: --in, in regards to the community plan. You mentioned 
that the ... parcel is, half of the parcel, part of the parcel is Residential and the other part 
is Open Space. The ... area where the so-called proposed house is being planned 
for. . .I'm assuming it's in the ... the Residential side rather than the Open Space. 

MR. COUCH: Correct. 

COUNCILMEMBER PONTANILLA: And the zoning for the whole thing is Residential? 

MR. COUCH: R-l. 

COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair. 

CHAIR MOLINA: Okay. Thank you. Members, the Chair's gonna call for a brief recess and 
offer a recommendation when we return. Brief recess subject to the call of the Chair 
... (gavel) . .. 

RECONVENE: 

CHAIR MOLINA: ... (gavel) . .. The July 18th
, 2006 Committee the Whole meeting is now 

back in session. 

ITEM NO. 1(36): SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS 
(AUTHORIZING SETTLEMENT OF ALL CASES RELATING TO THE REAL 
PROPERTY LOCATED AT 1377 FRONT STREET, LAHAINA, MAUl, HAWAII, 
AND AUTHORIZING ACQUISITION OF SAID REAL PROPERTy) 
(C.c. No. 05-24) 

ITEM NO. 28: AMENDING CHARTER SECTION 13-6 (C.c. No. 05-215) 
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ITEM NO. 53: AMENDING CHARTER SECTION 13-2, RELATING TO BOARDS 
AND COMMISSIONS (e.e. No. 06-174) 

CHAIR MOLINA: Members ... upon conferring with Staff and ... observing the negotiations 
that have been going on--not "negotiations", excuse me, discussions that have been going 
on ... (laughter) . .. with Committee of the Whole Item 1(36) ... as it relates to the next 
two items on our agenda for today, Committee of the Whole Item 28 and Committee of 
the Whole Item 53 which are both Charter amendment proposals, the Chair is gonna ask 
the body if they would like to consider a recess or we could defer these two matters for 
August 1 st. I just would like to give the body a heads up on what we are looking at. At 
August 1 st, we are looking at a potential discussion of a proposed item related to the 
Superferry, which I'm sure will generate a lot of discussion, and ... quite possibly 
Committee ofthe Whole Item 1(36) as well. So nothing is quite etched in stone yet. I'm 
just giving the Committee a heads up on what we could be looking at on August 1 st. And 
I've been informed that there are also some other settlement proposals that are time 
sensitive that Corporation Counsel's Office has expressed to this Committee a desire to 
those matters heard on August I st as well. So ... what is the pleasure of the body as it 
relates to the two proposed Charter amendments? I will take comments. My, the Chair is 
open to considering a recess for after today's Budget and Finance meeting or a recess 
date of. .. July 20t

\ Thursday, after the Parks and Economic Development Committee. 
So ... the Chair's open, or we could push this back to August 1st as well, for the two 
proposed Charter amendments. Any comments? 

COUNCILMEMBER ANDERSON: Defer. 

CHAIR MOLINA: Okay. We have a request for defer. All items .. .is that correct, 
Member Anderson? 

COUNCILMEMBER ANDERSON: Yeah, 'til August. I, I just don't see we have ... we have a 
on our agenda between now this week. we also met last 

next week. So .. .I 
a 

MOLINA: Okay. you. 

COUNCILMEMBER JOHNSON: Yes, I would also appreciate a deferral because on my Parks 
and Economic Development Committee, when that concludes, I will not be able to stay 
beyond that. 

CHAIR MOLINA: Okay. Member Hokama? 

COUNCILMEMBER HOKAMA: Defer, Chairman. 

CHAIR MOLINA: Okay. Member Kane? 
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VICE-CHAIR KANE: I'd like an opportunity provide a brief comment on 1(36) before 
whatever action is deemed appropriate by the Committee is taken and before the 
adjourning oftoday's meeting. 

CHAIR MOLINA: Thank you, Member Kane. 

COUNCILMEMBER ANDERSON: Uh--

CHAIR MOLINA: Proceed. 

VICE-CHAIR KANE: And I'll yield for other comments. But--

CHAIR MOLINA: Okay--

VICE-CHAIR KANE: --before the adjournment, I'd like to provide comment without objection. 

CHAIR MOLINA: Okay. Member Pontanilla ... 

COUNCILMEMBER PONT ANILLA: Defer. 

CHAIR MOLINA: '" you also asking for defer? 

COUNCILMEMBER TAVARES: Yeah, defer. 

CHAIR MOLINA: Defer. Okay. Member Carroll, deferral? 

COUNCILMEMBER CARROLL: Recess. 

MOLINA: Member Mateo? 

a majority to 
note the record you're requesting a recess. 

COUNCILMEMBER MATEO: Defer. 

CHAIR MOLINA: Defer? 

COUNCIL MEMBERS VOICED NO OBJECTIONS. 

ACTION: DEFER pending further discussion (Item Nos. 28 and 53). 
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CHAIR MOLINA: Okay, Member Kane, you, if there are no objections, you have the floor, 
Member Kane, to make your comment on 1 (36). 

VICE-CHAIR KANE: Thank you, Mr. Chair. I will note that although opening remarks 
provided by Administration stated with clarity that there are two appraisals, this body has 
not formally been given those appraisals until, I believe, a couple of minutes ago. And it 
still has not been ... distributed. I'll also note that this item, it started off with 
the ... rescinding of the exemption as of January 24, 2003; the appraisal, which was 
AprillS t

\ 2005; and I note that none of that is part of the agenda item, which was by the 
way, submitted and received July 6 of this year. And here we are, getting a rush ... on 
this particular item. Three-and-a-half years later, and we're talking about rushing 
something through without a comprehensive ... report given from Administration. It 
seems that they're not able to give us something with a methodical and very deliberate 
and clearly articulated without the facts that are in front of us. And yet, here we 
are ... asking for 1.5 million dollars ... on a piece of property that we still don't have some 
legal issues resolved. 

· .. Yet another example, Mr. Chair--Iet's go slam it through the Council, and you know 
what, let's threaten them, by the way, with stating that, oh, we bought another property 
for 4 million someplace else. Nothing to do with this one, completely different 
circumstances under different times and different issues. 

· .. And you better go answer on October 12th why you didn't go buy it. Unappreciated. 
And again, this body, the disrespect that's being shown for the reason why this body 
exists, is another example. And I, for one ... believe that this body deserves better 
respect from this Administration. Thank you. 

CHAIR MOLINA: Okay. Thank you, Member Kane. Member Anderson, briefly, please. 

COUNCILMEMBER ANDERSON: .. we're to make UU'VHA""~ 
decisions on of as a 

· . . (sigh). . . come to .s UU.UA~U 
County taxpayer dollars not give us necessary to know we're 
making, you know, a smart choice. appraisal report's around a year, and we 
got it today. Today .. . at the meeting. 

· .. That, to me, shows a real lack of respect for this body. So if, if the Administration 
wants more cooperation from the Council, they need to respect the Council's 
responsibilities and obligations to the public and give us the information necessary to 
make informed decisions and not come down time and again and say you've gotta make 
a, you've gotta make a decision because we're on a deadline. It's their own self-imposed 
deadline for a DROA that really means nothing. 

· .. So ... you know, I gotta vent because ... 
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· .. every time we're in this Chamber--and our time in this Chamber is very valuable and 
very limited ... and it should be productive time. We shouldn't have to waste our time, 
Staff's time, County taxpayer dollars ... and not be able to make, take any action because 
we haven't been given adequate information. I resent that a lot. So that's my vent. And 
I just want to put on the record because there was a lot of discussion about. .. this 
property needs to get a community plan amendment if they wanna build over a drainage 
ditch. Well, that isn't gonna happen. The, the language--I wanna, I wanna put the 
language on the record as to what it actually says in the community plan ... regarding 
drainage ditches. And this says, in the West Maui Community Plan, on Page 23, Item 6, 
talks about integrating stream channels. But specifically, it says: Drainage channels and 
siltation basins should not be considered for building sites but used, rather, for public 
open space. We heard people today saying .. . (sigh) . .. you know, we can't even get the 
proper, appropriate equipment up there to clean out the drainage channel now. So .. .1, 
1. . .1 just don't see how this, this property owner is ever gonna get a community plan 
amendment. Who, who in their right mind is gonna take that language out of our 
community plan? 

· .. Thank you, Mr. Chairman. 

CHAIR MOLINA: Okay. Thank you, Member Anderson. Your points are well taken. 
Member Johnson? 

COUNCILMEMBER JOHNSON: I, I just had ... you know, and, and in all fairness to the 
Administration ... because Mr. Couch ... has been going back and forth with this property 
owner for quite some time. The community has pressed very hard for the acquisition 
· .. (end of tape, start 2B). .. community, I believe, has driven the acquisition. And they 
have continuously . .. (laughter) . .. and very doggedly ... been on the Administration's 
back. And I think that because with an election year coming up, with us having only so 

meetings left--and Mayor Arakawa, no one has a crystal knowing would 
able to be completed during anyone's IS 

process. it may displease. . things always H"'~'lJvJU. 
displeases me White seems to ... (sigh). . . trust 
public's money. I have a has always 

this. And therefore, I that back and forth, there's even been 
swaps of property talked about--was reject. .. rejected by Mr. White. wants what 
he wants. And he wants it as soon as possible. So to just say that the Administration is 
100 percent to blame? No, I can't do that. The community wants what they want and we 
just have to go through it. So that's why I just. . .I wanted to say that because I know that 
the community feels very strongly about this. And I support my community. But I think 
that this is just something that's gonna have to play itself out. So I just wanted to state 
that. Thank you. 

CHAIR MOLINA: Okay. Thank you, Member Johnson. The Chair will offer just one fast brief 
comment. I know we're pressed for time, but. .. sometimes this is a case where saving 
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time does not necessarily mean saving money as well. So the Chair might have been a 
little bit premature in asking for a motion. But upon--you know, to support this to move 
this on, however, taking to consideration your comments and concerns, the Chair has 
reconsidered that proposal. And it, the Chair is in agreement with the body that we need 
to take our time even though I know there's a lot of folks out there who want us to go 
ahead with this purchase. But at the same time, we need to be mindful of getting all the 
facts, and we need to be mindful of how much this property is worth because we are 
dealing with public resources. So Chair just wanted to state that for the record and .. .is 
in full support of taking our time with this and doing things .. .in the appropriate 
manner ... with ... with the belief that we should, if at all possible, try and conserve our 
public dollars as much as we can. So with that being said, the Chair will, if there are no 
objections, again, will be deferring ... Committee of the Whole Item 1(36), as well as the 
two proposed Charter amendments for our next committee meeting. 

COUNCIL MEMBERS VOICED NO OBJECTIONS. 

ACTION: DEFER pending further discussion (Item No. 1(36). 

CHAIR MOLINA: So Chair, again, thanks you all for your professionalism and dedication, as 
well as the Administration, for your input on all of our matters here today. It is 12:40. 
This Committee of the Whole meeting for July 18, 2006 is now adjourned ... (gavel) . .. 

ADJOURN: 12:40 p.m. 

Committee of the Whole 

cow:min:060718 Transcribed Camille Sakamoto 
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